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Decision-Maker Agenda 

 
 
Day 1 
 
Module 1: The Law and the Hearing Process 
 

¡ The Title IX Grievance Process 

¡ Legal Overview 

¡ Definitions 

¡ Jurisdiction 

¡ Hearing Basics 

¡ Conflict of Interest and Bias 

 
Module 2: Hearing Preparation 
 

¡ Steps of the Formal Process  

¡ Hearing Attendees 

¡ Hearing Preparation 

¡ Q and A 

 

 

 

 

 

 

 

 

Day 2 
 
Module 3: The Hearing 
 

• Evidence and Relevancy 

• Roles at the Hearing 

• The Hearing agenda 

• Relevancy determinations 

• Difficult situations 

• Case Studies 

 
Module 4: Findings and Appeals 
 

• Weighing the Evidence 

• Elements of a violation 

• Findings, Sanctions and Remedies 

• Written Determination 

• Appeals and Other Decision-makers 

• Case Studies 

• Q and A 
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1 D. Stafford & Associates: Certificate of Completion 

 

179 Rehoboth Avenue, #1121 

Rehoboth Beach, DE 19971 

Phone: (202) 438-5929 

dolores@dstaffordandassociates.com 

 

 

 

ISSUANCE OF CERTIFICATES FOR COMPLETION OF DSA/NACCOP CLASSES 
 

To receive a certificate for classes held by D. Stafford & Associates, LLC or the National Association of Clery 

Compliance Officers and Professionals (NACCOP), attendees must attend the majority of the class. This includes 

in-person classes and virtual classes. DSA and NACCOP understands that attendees may need to miss class for a 

legitimate reason for longer periods of time or may need to leave the room during a class for a few minutes to 

take a phone call or attend to other business. That said, our general rule of thumb for our 4 and 5 day classes is 

that if an attendee misses more than 1 hour of class time, they will not be issued a certificate of completion for 

the class. If the class is a 1, 2 or 3 day class, the amount of time that can be missed may be less, as classes of those 

lengths are more condensed.   

 

For virtual classes, because we can’t see all of the attendees all of the time like we can in an in-person class 

(based on the attendee controlling whether they have their camera turned on or not), the criteria for receipt of a 

certificate is determined based on missed class time (no more than 1 hour or less, depending on the length of the 

class) and participation in the Attendance Polls that will be launched throughout each day of class. Attendance 

polls are left up for approximately 5 minutes and the instructor notifies the attendees that a poll is being launched 

before doing so, to ensure that everyone who is thul9( )-49(thro)-8(ughout )] TJ
ET
Q
q
,0 1 hout 
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P.O. Box 1121 

Rehoboth Beach, DE 19971 

Phone: (202) 438-5929 

dolores@dstaffordandassociates.com 

 

 

 

Devonshire currently serves as an Associate for D. Stafford & Associates, a highly reputable consulting firm 

specializing in delivering on organizational, physical security, vulnerability and arming assessments; Clery Act 

compliance audits; assessments of Title IX compliance; Behavioral Intervention Team and Student Conduct 

Assessments and Training; and a host of other services related to security, safety and compliance for institutions 

of higher education.  
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Ann Todd  
Consultant, Equity Compliance and Civil Rights Investigations 

 

Ann Todd, Esq is a seasoned civil rights investigator in higher 

education for D. Stafford & Associates (DSA).  Ms. Todd is a 

graduate of Davidson College with a degree in psychology and 

holds a JD from the University of Nebraska.  Prior to joining 

DSA, she practiced law in Charlotte, NC, specializing in 

employment and civil rights and worked for a number of non-

profit organizations.  She returned to her alma mater (Davidson 

College) in 2008 and worked there through March of 2016 

serving as the Assistant Director of Human Resources with the 

responsibility of managing employee relations and the learning 

and development function.   

Ms. Todd joined the DSA in 2015 and currently serves as the 

Consultant, Equity Compliance and Civil Rights Investigations. 

She is the Senior Investigator for the DSA Title IX Investigation 

Team.  She conducts external investigations on behalf of colleges 

and universities, specializing in investigating student allegations 

of sex discrimination, sexual assault, intimate partner violence, 

and stalking. Additionally, she brings a strong Human Resources 

background to investigating a range of employee misconduct—from performance issues to discrimination. 

In addition to conducting investigations, Ms. Todd is a frequent speaker and consultant on Title IX 

investigations, conducting 20-30 courses every year on best practices for investigating sex discrimination and 

sex crimes on campus. 
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Decision-Makers 
in Title IX Hearings
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Introduction
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Name Role on Campus

Course Logistics

 Camera 

 Breaks

 Interact

 Attendance
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The Law and the Hearing Process
The 2020 Title IX Regulations and the Formal Process

Agenda

 The Title IX Grievance Process

 Legal Overview

 Definitions

 Jurisdiction

 Hearing Basics

 Conflict of Interest and Bias
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Interpreting Laws
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Law Regulations Substantive 
guidance

Case law

Definitions: Parties/Witnesses
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Complainant

Respondent

Witnesses

7

8
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Definitions: Key Terms
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Actual Knowledge
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Jurisdiction of  
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PRONG 1:  Quid Pro Quo 
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Must be an employee (not volunteer, visitor, student)

“This for that” harassment

When favorable professional or educational treatment is conditioned 
on a sexual activity

PRONG 2: Hostile Environment+ (The Davis Standard)

© 2020 D. STAFFORD & ASSOCIATES
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PRONG 3:  The VAWA Offenses
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Sexual Assault

Rape

Fondling

Incest

Statutory Rape
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Definitions/consent/jurisdiction at your institution:

Where do the non-Title IX sexual misconduct cases go?
19

Other Considerations
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First Amendment Retaliation Bias/Conflict of 
Interest

State Laws

19

20
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Resolution Options
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Informal Resolution Formal Resolution

Formal Complaint

Formal 

Resolution
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Notice Investigation Hearing

May 
Consolidate

May Dismiss

23

24
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Standard of  Evidence
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Preponderance
Clear and 
Convincing

Conclusions
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Sanctions/Remedies
Written 

Determination
Options for Appeal

27

28
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BIAS AND 

CONFLICT OF 

INTEREST

29
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Conflicts of  Interest
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Roles on 
campus

Past 
employment

Volunteering Interactions 
with parties

30

29

30
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Recognizing 

Bias
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Bias--From 
Regs

32

 Bias against Complainants or 

Respondents

 Bias against THIS Complainant or 

Respondent

 Sex Stereotyping
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31
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Bias
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Parties Race Gender
Gender 
identity

Sexual 
orientation

Nationality

Bias

© 2020 D. STAFFORD & ASSOCIATES

Personal 
experience

Personal 
identity

Social 
identity

Theoretical 
perspective

Professional 
identity

Religious 
perspective

Political 
perspective 

34

33

34
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How to address
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Training Acknowledgements Party-identified 
Conflict

Decision-maker-
identified Conflict
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35

36
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STEPS IN THE 

FORMAL 

PROCESS

3
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Title IX Case Flowchart Post Outreach

Title IX Coordinator 
determines its eligibility…

Complainant Decision

Formal Complaint signed

Informal Process

Formal (Investigation>Hearing>Appeal)

No Formal Complaint

Case closed (except for supportive 
measures)

Title IX Coordinator may sign complaint
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3

4
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Formal Process
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Notice Assign to Investigator Investigation

Investigation Steps
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Interview 
Parties

1

Identify and 
Interview 
Witnesses

2

Collect 
Evidence

3

Draft Report

4

5

6
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Ability to Utilize Evidence

Evidence 
Obtained

Directly Related 
to  Allegations

Relevant
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Versions of  the Report
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Preliminary Report: 

Scope

Methodology

Evidence Obtained

Final Report: 

Scope

Methodology (edited)

Evidence Obtained

Summary of Relevant Evidence

Written Determination: 

Scope

Methodology (edited), 

Summary of Evidence (edited), 

Results (including rationale, 
sanctions, remedies)

7

8
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HEARING 

ATTENDEES

9

© 2020 D. STAFFORD & ASSOCIATES
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Decision-makers for the hearing

Decision-makers on appeal
10

9

10
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Decision-maker Rules
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Hearing - LIVE
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Cross-examination -
directly, orally, and in real 

time

Option for separate rooms 
with technology to hear/see 

or virtual

Recording –
audio, video or 

transcript
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Hearing technology

14

13

14
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HEARING 

PREPARATION

15
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HEARING 

PREPARATION

15
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Pre-hearing Steps

Role of the Decision-maker pre-hearing
16

15

16
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Rules and Process (from the Regs)

Recipients may adopt rules that govern the 

conduct and decorum of participants at 

live hearings so long as such rules comply 

with these final regulations and apply 

equally to both parties
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Decision-maker Determinations on Evidence
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Unrelated
Related but not 

relevant
Relevant but not 

admissible

Decision-

maker 

Questions

20 © 2020 D. STAFFORD & ASSOCIATES

Credibility

Corroboration

Clarifications

Admissions

19

20
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Welcome to the Show
The Hearing, the Findings, and the Appeal

Agenda

¶ Evidence and Relevancy

¶ Roles at the Hearing

¶ The Hearing Agenda

¶ Relevancy Determinations

¶ Difficult situations
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EVIDENCE & 

RELEVANCY

3
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Types of  Evidence
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Evidence
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Inculpatory

Evidence demonstrating 
culpability for an act

Exculpatory

Evidence tending to 
excuse, justify, or absolve 

the act
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Evidence Collection
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Everything Collected

Directly Related

Relevant

What Does Relevancy Mean?

 Directly related to the 32*
q
30 68.52 480 270 rege189 270e
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Other Ways to Put It…
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The evidence 
does not need to 

be conclusive

The evidence 
constitutes a link 
in the chain of 

proof

The evidence, in 
connection with 
other evidence, 
helps òa littleó 

Relevancy Examples
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Admissions Eyewitness Credibility

11

12
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Relevancy Examples
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Background Charts Floorplans

Relevant Examples
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Research Character and 
Character Traits

Expert Testimony

13

14
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WHAT IS NOT RELEVANT?

© 2020 D. STAFFORD & ASSOCIATES 15

Not Applying Federal Rules of  

Evidence

Rule 403:  The court may exclude relevant 

evidence if its probative value is substantially 

outweighed by a danger of one or more of the 

following: unfair prejudice, confusing the issues, 

http://fsymbols.com/generators/strikethrough/
https://creativecommons.org/licenses/by-nd/3.0/
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STAYING ON POINT

 Allegation

 Definitions

 Summary of Relevant Evidence
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ROLES AT THE 

HEARING

20
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19
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Relevancy Determination

òBefore a complainant, 

respondent, or witness answers 

a cross-examination or other 

question, the decision-maker(s) 

must first determine whether 

the question is relevant and 

explain any decision to exclude 

a question as not relevant.ó

© 2020 D. STAFFORD & ASSOCIATES 21

Advisor
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1) Cross-examination of Other Party and 
Witnesses

2) No Training Required      
(Recommended if appointed)

21

22
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Cross-examination – The Preamble

The Department clarifies here that conducting cross-examination 

consists simply of posing questions intended to advance the asking 

party’s perspective with respect to the specific allegations at issue 

. . .  (Fed. Reg. 30319)
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Role of  the Decision-maker

© 2020 D. STAFFORD & ASSOCIATES 24

Relevancy 
Determinations

Credibility 
Assessment
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Review of institutional policy on hearings

Hearing agenda 

27
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Questioning 

by the 

Advisors

28

Question

Å By Advisor

Relevancy Determination

Å By Decision-Maker

Answer

Å By Party or Witness

27

28
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RELEVANCY 

DETERMINATIONS

29

© 2020 D. STAFFORD & ASSOCIATES
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Relevancy and 

Admissibility 

Determinations

30

Past sexual 
history

Privileged 
information

Repetitive 
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Reason for Relevancy Determination
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Not a lengthy or 
complicated explanation

Logic and common sense 

Shows neutrality
May trigger appeal 
(òprocedural 
irregularityó)
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Decision-maker Questions

© 2020 D. STAFFORD & ASSOCIATES 33

Statement of 
Accuracy

Credibility Clarity

DIFFICULT 

SITUATIONS

34
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33

34
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Attendance

òThe decision-maker(s) cannot draw an 

inference about the determination 

regarding responsibility based solely on a 

partyõs or witnessõs absence from the live 

hearing or refusal to answer cross ð

examination or other questions.ó
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Decision-maker issues (appeal grounds)
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Procedural Error New Evidence Bias/Conflict

Situational issues
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Safety Disability Length Phrasing

39

40
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41



6/10/2021

1

Findings and Appeals

Agenda

¶ Weighing the Evidence

¶ Elements of a Violation

¶ Findings, Sanctions and Remedies

¶ Written Determination

¶ Appeals and Other Decision-makers
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2

WEIGHING 

THE 

EVIDENCE

© 2020 D. STAFFORD & ASSOCIATES

3

From the Regs…

“must objectively evaluate all relevant 

evidence (inculpatory and exculpatory) but 

retains discretion, to which the 

Department will defer, with respect to 

how persuasive a decisionmaker finds 

particular evidence to be”
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3

4
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Fact Considerations

© 2020 D. STAFFORD & ASSOCIATES

Weight Credibility

5
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Decision-maker Bias from the Regs
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Inculpatory 
Evidence

Exculpatory 
Evidence

11

Stress, Trauma, and Memory
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Stress Trauma

12

11

12
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7

Response
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Reflex Habit

13

Impact on Memory

Details Time and Context
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13

14
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8

ELEMENTS OF 

A VIOLATION
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15

© 2020 D. STAFFORD & ASSOCIATES

Review of the Definitions (and their elements)

16

15

16
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9

Elements of  

the Policy 

Violations

17 © 2020 D. STAFFORD & ASSOCIATES

Sex Act

Relationship

Consent

Act of Violence

Conduct

Impact

Location

Consent
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Consent cues

Force, 
Coercion, 

Intimidation, 
Threats 

Incapacitation Policy definition

17

18
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Physical Force
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Holding down
Forced to 

touch
Level of 
violence

19

Coercion
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Frequency + Intensity + Duration + Isolation

? Now 5 minutes? Library

Twice ? ? Bar

Fifty times ? 2 days? ?

20

19

20
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What is a Drink?

© 2020 D. STAFFORD & ASSOCIATES

12 OZ BEER 4-5 OZ OF WINE 1.5 OZ 80 PROOF

23

Impact of  Alcohol Consumption Levels
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Cognition (new brain)
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13

Levels of  Consumption
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Impairment Intoxication Incapacitation

25

Incapacitation 
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Physical and 
mental 

impairment

Temporary 
or 

permanent

Decisions 
and 

judgement

Unconscious, 
sleep, 

blackout
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Two-Step Determination 
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Was the Complainant incapacitated?

Did the Respondent (or would a 
reasonable person) know?

FINDINGS, 

SANCTIONS & 

REMEDIES
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28

27

28
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Formal Resolution – Making a Finding 

© 2020 D. STAFFORD & ASSOCIATES 29

Policy language -
Alleged violations

Weighing the 
evidence

Determined 
behaviors

Standard of 
evidence
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Formal Resolution – Disciplinary Sanctions
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A recipient may impose disciplinary 
sanctions upon a respondent after a 
grievance process that complies with    

§ 106.45. 

“The Department does not prescribe 
whether disciplinary sanctions must be 

imposed, nor restrict recipient’s 
discretion in that regard. As the 

Supreme Court noted, Federal courts 
should not second guess schools’ 

disciplinary decision, and the 
Department likewise believes that 

disciplinary decisions are best left to 
the sound discretion of recipients.” 

Formal Resolution - Disciplinary Sanctions
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• Expulsion, separation, probationStatus

• Protective measures, restrictions, 
separationPrevention

• Action plansEducational 

31

32
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Formal Resolution – Disciplinary Sanctions
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Formal Resolution – Remedies
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Make permanent 
supportive measures

One-sided no 
contact orders

Restrictions from 
locations

Restrictions from 
activities
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Determination Regarding Responsibility

Allegations

Procedural steps

Findings of fact

Conclusion/application

Rationale

Appeal procedures
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APPEALS AND 

OTHER 

DECISION-

MAKERS

38
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37

38
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Title IX Required Appellate Grounds

1. Procedural irregularity that affected the outcome 
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ADDITIONAL 

CONCERNS 

Run a fair, thorough, and impartial process

Let your morale compass guide you 

Do what your policy says you will do

Do what the regulations tell you to do

© 2020 D. STAFFORD & ASSOCIATES
41
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41
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